











Journal, 


person- 
to law, 
lishing 
he best 
it, etc., 
ired by 
| Regu- 


[.; that 
1e New 


iry; he 
eld by 
Villiam 
Market 
Ne. de 


r hold- 
Ss, are: 


™ 
aS. 


THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOL. LVII NEWARK, N. J.,. NOVEMBER, 1934 





EDITORIAL NOTES 


THE ELECTION 


There can be little question that the results of the mid-term elections 
throughout the country indicate a wave of approval of the aims and 
achievements of the New Deal. We do not agree with Chairman Far- 
ley that the Republican Party is dead. It is still able to provide a strong, 
sturdy opposition, and under a younger and more liberal leadership can be 
depended upon to exert a steadying influence in the days to come. In this 
State its authority is again paramount and its opportunity for intelligent 
service under new leadership is second to none in the country. New Jer- 
sey Republicans may lead the way to greater things for the Grand Old 
Party. 





DO SURETY COMPANIES OWE A DUTY TO THE STATE 
AND PUBLIC? 


Members of the legal profession have much occasion to make use of 
service proffered by Surety Companies. The statutes of the State raise 
many requirements where it is necessary. to furnish bonds by two free- 
holders or a Surety Company Executors, Administrators, Receivers, Guar- 
dians, Trustees, Office holders and so on. The majority of companies 
doing business in this State are foreign companies, permitted to operate 
here by our Laws. Do they owe any duty to the people of the State? Do 
they owe any duty to respect and help enforce our laws? Too often 
Surety companies are willing to shield wrong doers, provided their loss 
in the matter is covered, by failing to prosecute. Rarely are they willing 
to write business made necessary by our laws, if it is not profitable. They 
are only too glad to get a crack at the large bonds, but bonds required by 
the poor are declined. The attention of the Law Journal has been called 
to a recent instance where a poor widow, with minor children, applied for 
an Administrator’s Bond. There was no estate to administrate, except 
an old second hand automobile, for which the widow had a purchaser for 
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fifty dollars. Under our laws, she could not give good title, nor even have 
it transferred upon the records of the Motor Vehicle Department, unless 
she qualified as Administratrix. To do this she had to give a bond, either 
by two freeholders, or by a Surety Company and pay Surrogate’s fees of 
$5.00. The minimum premium for such a bond is $10.00. She applied 
through her attorney to two Bonding Companies, but the business was 
declined because it was not considered profitable. A third company of- 
fered to write the bond for a double premium of Twenty dollars. She 
Was not acquainted with two property owners who were able to go on the 
bond. Finally, the Aetna Casualty & Surety Co. was approached and 
that upstanding company wrote the business gladly as an accommodation 
for the usual premium. It pays to be accommodating, and generally a 
business which is willing to serve all comers, big and little, is blessed with 
a broad and intelligent management. It is not without significance that 
both of the companies which refused in this instance have been obliged to 
seek aid from the R. F. C. and have been granted loans totalling millions 
of dollars. These loans were financed by the taxpayers’ money, of which 
the deceased husband of this poor woman was one for many years. The 
Company which granted the bond is well known and conservatively man- 
aged. It has not had to seek public aid, but on the contrary is willing to 
recognize its obligation to the State that permits it to do business, and 
extend some accommodation to the public. 

In choosing a company to refer bonding business to, members of the 
bar should be selective also, and turn the larger and more lucrative busi- 
ness over to such companies as are willing to take skim milk along with 
thecream. Lawyers are often called upon to handle these small matters and 
do so without fee; physicians in many instances serve the poor without hope 
of compensation but some of our Insurance brethren refuse to sign their 
name for a ten dollar premium. Such companies should be barred from 
the State, until they agree to take their share of the burden. 

The laws relating to Surety Companies and bonds should be over- 
hauled and provision made to obviate the necessity of bonds in transac- 
tions where the amount involved is less than a thousand dollars, and where 


a parent of the minors, or a widow, or widower, are the Administrator, 
or Guardian. In other cases involving infants, the Surrogate could be 
designated as public Guardian or Administrator and be allowed full dis- 
cretion in the expenditure of the funds for the benefit of the infants, 
without red tape and the expense of Court proceedings. This service 
should be rendered without cost to the estate. 
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HARRY WEINSTEIN & SON VS. STATE TAX 
COMMISSIONERS 


(State Board of Tax Appeals, October 30, 1934) 
Franchise Tax ... Manufacturing exemption applies to fish packing 


In the matter of the appeal of Harry Weinstein & Son from the action 
of the State Tax Commissioner, assessing a State franchise tax upon its 
capital stock, and denying exemption on the ground that appellant is not 
engaged in manufacturing. 


‘or Appellant, Maurice J. Zucker, Esq. 
‘or Respondent, Col. Harry P. Moorhead. 


WEAVER, President: Appellant, a New Jersey corporation, has 
issued and outstanding capital stock in the amount of $37,500. All of its 
capital is invested in its business. The company purchases fish at vari- 
ous fisheries in Canada, on the Pacific coast, and in Pennsylvania, which 
is shipped, packed in ice, to its plant in Newark. There the fish is 
dressed, scrapped, cleaned and placed in a salt brine, then removed from 
the brine and smoked, the process requiring from twelve to fourteen 
hours. It is then packed in boxes and sold. 

The question for determination is—Is the corporation engaged in 
manufacture? The term “manufacture” has a broad and technical mean- 
ing and has been variously defined by the courts, but the decisions are not 
uniform. The interpretation of words in their popular sense, rather than 
according to their scientific meaning, is peculiarly required in the con- 
struction of tax laws in which the Legislature adopts classifications for 
purposes of taxation. Evening Journal Association vy. State Board of 
Assessors, 47 N. J. L. 36. 

The word “manufacture” has been given a variety of meanings, de- 
pending largely on the circumstances surrounding the case in which it 
has been used. The result is that although it has frequently been defined 
by the courts, few judicial precedents can be found applicable to any par- 
ticular set of facts. The primary meaning of the word “manufacture” is 
to make something by hand, as distinguished from actual growth, but as 
machinery has largely supplanted the primitive method, it is now ordi- 
narily used to denote an article or material on which labor has been 
expended to make the finished product. 

The subject of manufacture has been ably and exhaustively dis- 
cussed by Judge Cochran of the United States District Court for the 
Easterin District of Kentucky, in the case of I. Rheinstrom & Sons Co., 
(207 Fed. Reporter, 119). The learned judge has collated numerous de- 
cisions on the subject of manufacture, especially that branch of the indus- 
try relating to food products. Therein he held that to constitute manu- 
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facture there must be a transformation; a new and different article must 
emerge having a distinctive name, character or use,—that it is essential 
that the article emerging should not be the same. Ordinarily, the man- 
ufactured article takes a different form at least serves a different purpose 
from the original material. If the article which was without previous 
existence is such as to enable it to meet a demand which previously did not 
exist, it is not the same thing, is distinctive in character, and the manu- 
facturer is the maker thereof. The new article has parts which were 
without previous existence, and because of that it meets a demand which 
the old does not; it is therefore immaterial if in one instance the old name 
is preserved, and in the other a new one is given. Ordinarily, it may have 
a distinctive name from that which previously existed, but not es- 
sentially so. By treatment the cucumber becomes a pickle; it retains 
its original form and shape but acquires new properties and a new 
name. By treatment the seed of the mustard plant becomes a condi- 
ment; it acquires a new form, new properties, but retains its name. 
Canning factories and pickle factories are well known in common 
speech. 

In the Rheinstrom case, the corporation was engaged in the business 
of putting up and selling maraschino cherries. The cherries were im- 
ported in casks, packed in brine. At the company’s establishment they 
were washed in several waters, stemmed, pitted, again washed, colored, 
sweetened and boiled from twenty to twenty-four hours, then flavored, bot- 
tled and labeled for the market. The court held that process to consti- 


\ 


tute manufacture. This case was affirmed by the Circuit Court of Ap- 
peals, 221 Fed. Reporter, 829. 

The courts have repeatedly held that canned fruits were included in 
the category of articles which, though but slightly changed from the orig- 
inal material, were properly classified as manufactured goods, and that 
canning factories which prepare fruits and vegetables for future use with- 
out changing the identity of the raw materials are manufacturers by the 
very term used to designate them. By their treatment the natural fruits 
and vegetables are given qualities enabling them to meet a demand which 
the natural fruits and vegetables do not and cannot meet. The canners 
are the efficient cause of bringing about the existence of articles which 
would not otherwise exist. 

Alaska-American Fish Company, 162 Fed. 498, the court passed 
the question concerning the business of a corporation engaged in 
The court said: 


“Fish, as a commodity of merchandise, required the application of a 
process for its preservation, as well as labor in packing the same in suita- 
ble receptacles for handling and transportation. Therefore, I hold that 


the business of said corporation was a manufacturing business. * * * 
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The appellant produces a new and different article, with a distinc- 
tive character and use. Smoked fish serves a different purpose from fresh 
fish, and has qualities which enable it to meet a demand which the natural 
fish does not and cannot meet. 

The Board finds that appellant is engaged in the business of manu- 
facturing within the meaning of the statute. 

The action of the State Tax Commissioner is reversed and the tax 
is set aside. 





TOWNSHIP OF LOWER PENNS NECK, ET ALS VS. J. H. 
THAYER MARTIN, STATE TAX COMMISSIONER 


(State Board of Tax Appeals, November 7, 1934) 


Taxation ... Failure of taxing district to file return authorizes State Tax 
Commissioners to fix valuations 


In the matter of the appeal of the Township of Lower Penns Neck, 
et als, from the action of the State Tax Commissioner in apportioning 
the gross receipts tax levied and assessed against the Atlantic City 
Electric Company, for the year 1934. 

lor Townships of Lower Penns Neck, Alloway, Elsinboro and Quin- 
ton, T. G. Hilliard, Esq., and Howard B. Keasbey, Esq. 

lor Township of Lower Alloways Creek, H. Norris Mangan, Esq. 

For Borough of Penns Grove, John N. Summerill, Esq. 

For Respondent, J. H. Thayer Martin, State Tax Commissioner, 
pro se. 

WEAVER, President: This appeal presents for review the appor- 
tionment of the gross receipts tax for the year 1934, levied and assessed 
against the Atlantic City Electric Company, pursuant to Chapter 25, Laws 
of 1919. 

The proofs establish that, without inquiring into the facts, the State 
Tax Commissioner changed the valuations certified to him, and that his 
valuations did not constitute physical values. With the exception of 
minor changes, the valuations as determined by the State Tax Commis- 
sioner for the year 1934 were those made by him for the year 1933, under 
the Farley Osgood method. 

The facts presented in this case are similar to those involved in the 
appeal by the same parties from the apportionment of the gross receipts 
tax for the year 1833, reported in Lower Penns Neck Township v. J. H. 
Thayer Martin, State Tax Commissioner, 57 N. J. L. J. 341, and the de- 
cision therein is dispositive of this case. However, one feature is pre- 
sented in this case which did not appear in last year’s case. The Town of 
Hammonton and the Township of Landis did not file returns within the 
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time required by law. The Tax Commissioner fixed the value of the per- 
sonal property of the Atlantic City Electric Company located in Ham- 
monton at $212,922.36, and in Landis at $164,429.73. 

Section 6 of the Franchise Tax Act, as amended by P. L. 1927, p. 
567, provides that the State Tax Commissioner shall have the power “to 
fix the valuations * * * for any taxing district which shall fail to file 
its return within the time required by law, * * *.” 

The valuations fixed for Hammonton and Landis are not attacked 
and no evidence was presented as to the value of this class of property 
located therein. The valuations fixed by the State Tax Commissioner for 
these taxing districts will stand. 

For the reasons stated in Township of Lower Penns Neck v. J. H. 
Thayer Martin, State Tax Commissioner, supra, the action of the State 
Tax Commissioner in apportioning the gross receipts tax of the Atlantic 
City Electric Company for the year 1934 is set aside, and he is directed to 
reapportion the tax upon the basis of the valuations certified and returned 
to him, except that for the Town of Hammonton and the Township of 
Landis he shall use the valuations fixed by him. He is further directed 
to add to or deduct from the legal apportionment of the tax for the suc- 
ceeding year or years such amounts as the various taxing districts failed 
to receive, or were benefited by the illegal apportionment of the tax for 


the year 1934. 





NEWARK SAWDUST REFINERS, INC. VS. STATE TAX 
COMMISSIONERS 


(State Board of Tax Appeals, November 7, 1934) 
Franchise Tax ... What constitutes manufacturing exemptions 


In the matter of the appeal of Newark Sawdust Refiners, Inc., from 
the action of the State Tax Commissioner, assessing a State franchise 
tax upon its capital stock, and denying exemption on the ground that 
appellant is not engaged in manufacturing. 

For Appellant, James B. Reilly, Esq. 

For Respondent. Col. Harry P. Moorhead. 

WEAVER, President: The State Tax Commissioner levied a fran- 
chise tax upon a portion of its gross receipts received from a portion 
which has issued and outstanding ten shares of no par value stock. All 
of its capital is invested in its business in the City of Newark. 


The corporation purchases raw sawdust in carload lots from hard- 
wood manufacturers in the Middle West. At the plant the material 1s 
put through a process of screening and grinding, and various chemicals 
and ingredients are added. The plant operates seven screening machines, 
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two grinding machines, a flouring machine, a mixing machine, four con- 
veyors, two elevator machines, a compounding mill and a seasoning mill. 
The machinery used at the plant is specially designed and the processes 
and formulas are trade secrets. 

Seasoning is a process of finishing which requires that the sawdust 
and the ingredients added to it be retained in the machine for a time, sub- 
ject to certain heat temperature, the length of time varying according to 
the purpose for which the sawdust is to be used. When the process is 
completed, the product is packed in boxes and sold to wholesalers for use 
by opticians, jewelers, tanners, and those engaged in cleaning furs. Only 
selected grades of hardwood are suitable for appellant’s purposes. Samples 
of the finished product, offered in evidence as exhibits, have been exam- 
ined by the Board. 

In Browne v. A. W. Wilbert’s Sons Lumber and Shingle Company, 
26 So. 106, the Court held that a corporation operating a saw mill and en- 
gaged in producnig various kinds of rough lumber for the use of builders 
was engaged in manufacture. In Standard Wood Company v. Roberts, 
47 N. Y. Supp. 122, it was held that a process constituted manufacture, 
which consisted of sawing rough slabs of wood into small pieces, the pieces 
then being passd through a dry kiln, bound into bundles compressed by 
steam power, and used principally in bundle form for the kindling of 
fires. 

In construing our franchise tax act, the Court, in Yellow Pine Com- 
pany v. State Assessors, 70 N. J. L. 590; 57 Atl. 393, assumed that a 
corporation operating a mill for dressing and cutting rough lumber was 
engaged in manufacturing. 

The ippellant produces a new and different article, with a distinctive 
character and use. Its product serves a different purpose from the raw 
sawdust, and has qualities which enable it to meet a demand which the raw 
sawdust cannot meet. 

The Board has recently discussed the subject of “manufacture” in 
Harry Weinstein & Son v. State Tax Commissioner, 57 N. J. L. J———. 
We find that appellant is engaged in the business of manufacturing within 
the meaning of the statute. 

The action of the State Tax Commissioner is reversed and the tax is 


set aside. 
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PUBLIC SERVICE COORDINATED TRANSPORT VS. STATE 
TAX COMMISSIONER 


(State Board of Tax Appeals, October 23, 1934) 


Taxation ... Motor fuel tax assessed against Bus Company proper where 
operated through town where no municipal franchise tax plies 


In the matter of the appeal of Public Service Coordinated Transport 
from the action of the State Tax Department in assessing motor fuel tax 
for gasoline used in operating auto buses over a portion of a route for 
which no municipal franchise tax was paid. 


For Appellant, Wendell J. Wright, Esq. 
For Respondent, David T. Wilentz, Esq., Attorney General, by Har- 
ry A. Walsh, Esq., Assistant Attorney General. 


WEAVER, President: The stipulated facts in this case are that the 
appellant operates auto buses over a regular route between the City of 
Newark and the City of Clifton; the total length of the route is 25.39 
round trip miles. The appellant has municipal consents to operate through 
all of the municipalities through which the route extends, except the Town 
of Nutley, in which there are 4.92 round trip miles, representing 19.4% 
of the total distance of the route. 

The Town of Nutley having refused to consent to the operation of 
the buses, the Board of Public Utility Commissioners granted a consent to 
operate auto buses through the town, with closed doors. The buses do not 
pick up or discharge passengers in Nutley. 

The total gross receipts of the appellant over said route for the 
month of May, 1934, amounted to $2,791.00. Appellant paid to each of 
the municipalities from which it had obtained consent to operate, that 
portion of 5% of its gross receipts as the length of the route in each 
municipality bore to the total length of the route. No municipal franchise 
tax was paid to the Town of Nutley, and no tax was paid upon its gross 
receipts apporotioned to the length of the route extending through the 
Town. The total municipal franchise tax paid for this line did not equal 
5% of the total gross receipts received therefrom. During the month ot 
May, 1934, appellant operated its buses over the aforesaid route in the 
Town of Nutley, 2917.56 miles, and consumed in such operation 1025 gal- 
ions of gasoline. No motor fuel tax was paid upon the gasoline used 
in its auto buses running over this route. 

Pursuant to Chapter 357, Laws of 1931, the State Tax Department 
levied a motor fuel tax for the month of May, 1934, in the sum of $3 


on the gasoline used in operating the auto buses over said route in the 


Town of Nutley. 
Appellant contends the tax is illegal because it pays a municipal fran- 
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chise tax upon the capital stock of appellant, a New Jersey corporation, 
of its route, claiming that its buses operate over the entire route and are 
exempt from gasoline taxes under the provisions of the Motor Fuel Tax 
Act as amended by P. L. 1931, Chapter 357, which defines the term “mo- 
tor vehicle” and excludes from the definition “auto buses, commonly called 
jitneys, which now pay a franchise tax on their gross receipts.” 

The act concerning auto buses and their operation (P. L. 1926, 
Chapter 144, page 219), which imposes a municipal franchise tax upon 
auto buses and jitneys, defines an auto bus as— 


‘“* * * any automobile or motor bus carrying passengers for hire 
which is held out, announced or advertised to operate or run, or which is 
operated or run, over any of the streets or public places in any municipal- 
ity of this State, and indiscriminately accepts and discharges such persons 
as may offer themselves for transportation either at the termini or points 
along the way or route on which it is used or operated or may be run- 
ning.” 


The acts must be read in pari materia and construed together. The 
Motor Fuel Tax Act does not define the term “auto buses”, but merely 
excludes from its operation auto buses which pay municipal franchise 
taxes on their gross receipts. The Legislature must have intended that 
the term “auto bus” used in the Motor Fuel Tax Act, should be synony- 
mous with “auto bus” as defined in the Auto Bus Act. The Auto Bus 
Act applies to vehicles which indiscriminately accept and discharge pas- 
sengers at the termini or points along the route. To indiscriminately ac- 
cept and discharge passengers the carrier must be permitted to accept and 
discharge passengers at any point along the route. Appellant is not per- 
mitted to accept or discharge passengers in the Town of Nutley. There- 
fore, its vehicles are not operating there as auto buses, and it is subject 
to motor fuel tax upon the gasoline consumed over the portion of its 


“eé 


route extending through the Town. 
The Auto Bus Act, supra, in Section 3, provides that: 


‘“* * * if the route over which such auto bus is operated shall extend 
beyond the limits of such municipality, then such person * * * shall pay 
as said franchise tax to said municipality five (5) per centum of such 
proportion of the gross receipts as the length of the route in the munici- 
pality bears to the whole length of such route.” 


It is clear from this provision that in determining the tax to be paid 
by appellant, its gross receipts over the line are first apportioned in such 
amounts as the length of the route in each municipality bears to the whole 
route, and thereafter the 5% tax is paid to each of the municipalities upon 
the amount of gross receipts apportioned according to the length of the 
route in the municipality. The gross receipts apportioned to a munici- 
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pality which has denied consent to operate therein are not subjected to the 
5% tax, and the owner of the auto bus cannot be said to be paying a fran- 
chise tax while operating within that municipality. It logically follows 
that in such a municipality the auto bus is not operating under the pro- 
visions of the Auto Bus Act. 

Section 3 of the Auto Bus Act expressly states that the payment of 
5° municipal franchise tax upon gross receipts is for the use of the 
streets. Section 8-A of the Motor Fuel Tax Act provides that a portion 
of the receipts is to be divided among the municipalities to be expended 
for the control of traffic and the repair and improvement of streets, and 
that the major part of the receipts under Section 8, subdivision D, is to 
be used for the construction of the State highway system. 

lt is obvious that the Legislature by the Motor Fuel Tax Act intended 
to exclude from its operation only those auto buses which are paying a 
municipal franchise tax for the use of the streets. It did not intend that 
the gasoline consumed by auto buses operating in the several municipalities 
of the State should be exempt from the motor fuel tax because the owner 
paid a municipal franchise tax in one or more of the municipalities, unless 
the owner paid the tax to all the municipalities through which the route 
extended. If any other conclusion were to be reached it would be pos- 
sible tor a bus owner to operate a route from Camden to Jersey City, a 
distance of approximately one hundred miles, with consents only in the 
Cities of Camden and Jersey City, with a possible ten miles within the two 
municipalities, and to pay a franchise tax only in those municipalities. 
While the bus owner would consume gasoline and receive fares for the 
entire route, he would be paying a tax only upon 10% of the gross re- 
ceipts, and escaping the tax on 90% of the gasoline consumed. 

We cannot conceive that the Legislature intended to exempt a bus 
owner from the payment of motor fuel tax when paying a 5% municipal 
franchise tax only upon 5% or 10% of his gross receipts. We believe 
that our interpretation of the two acts is a reasonable and logical con- 
struction in their relation to the entire scheme of legislation. 

Appellant’s claim is in the nature of an exemption from taxation. 
All exemptions from taxation must be construed most strictly against the 
person claiming the exemption and can never be permitted to extend be- 
yond the terms clearly expressed in the statute, and in case of doubt it 
must be determined in favor of the rule which subjects all property to its 
just share of the public burdens. This principle of law is so elemental 
that it needs no citation of authority. 

The assessment is affirmed and the appeal is dismissed. 
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CURRENT DECISIONS 


CURRENT DECISIONS 


Digests of and Comments upon Important Decisions of the New 
Jersey Courts. Selected and Compiled by 
Maurice C. Bricapier. 


Negligence .. . Liability of Employer for acts of Independent Contractor 


The defendant was the owner of premises which had upon it 
certain lamp posts embedded in concrete steps located on the premises. 
The defendant then gave the lamp posts to another upon the condi- 
tion that the donee remove them. The donee then employed an in- 
dependent contractor to do the work of removal. The independent 
contractor in doing the work, scattered the debris over the sidewalk 
and left it there. The plaintiff fell upon the sidewalk, due to some 
fragments having been left upon the public sidewalk. A judgment 
having been entered in favor of the plaintiff as against the owner of 
the premises; on appeal to the Court of Errors and Appeals, held, 
reversed. Healy v. Sayre, 113 N. J. L. 308. The removal of the 
posts in itself is not a nuisance. The contractor who removed the 
posts was independent not only of the donee who employed him, but 
of the donor as well. When the work to be performed by an in- 
dependent contractor is not in itself a nuisance and the injury results 
from the negligence of such contractor or his servants in the execu- 
tion of it, the contractor alone is liable, unless the owner is in default 
in employing an unskillful or improper person as the contractor. 
Where a public nuisance consists of the continued presence of foreign 
materials upon a public sidewalk, part of the highway, an abutting 
owner not responsible for the creation of the nuisance and without 
actual knowledge either in himself or his agents of its existence is 
not rendered liable by the mere fact that he, as such abutting owner, 
could have entered upon the sidewalk and abated the nuisance had 
he knowledge of its existence. 


Negligence ... Res Ipsa Loquitur 


Plaintiff was a passenger in the defendant’s automobile and sued 
to recover for personal injuries received by plaintiff, which it is al- 
leged, were caused by the defendant’s negligence. The proof showed 
that the defendant was proceeding along a two-lane concrete road, 
at a speed between thirty and thirty-five miles an hour, when the 
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driver of the defendant’s car attempted to pass a truck; that the 
driver sounded the horn as the car approached the truck, but the 
driver of the truck paid no attention to the signal with the result 
that the driver of the defendant’s car was compelled to drive off the 
concrete road on to the dirt or sand shoulders of the road, which were 
soft, and caused the wheels of the car to sink into the shoulders to 
such an extent that the defendant lost control, and the car ran across 
a small ditch, into a fence. The jury having returned a verdict in 
favor of the defendant upon which judgment was entered, on appeal 
to the Court of Errors & Appeals, held, affirmed. Hochreutener y, 
Pfenninger, 113 N. J. L. 317. The plaintiff requested the Court to 
instruct the jury that the facts as presented, raised a presumption of 
negligence and by reason thereof the maxim, res ipsa loquitur was 
applicable. The Court of Errors and Appeals, held that the refusal 
to so charge, proper. The doctrine of res ipsa loquitur is applicable 
only when the proof warrants a finding that the plaintiff has made 
out a prima facie case without any direct proof of actionable negli- 
gence; but where all the facts and circumstances under which the 
accident occurred are disclosed by the evidence and the question pre- 
sented is whether, under the proof submitted, the conduct of the de- 
fendant was negligent, which is the present situation, there is nothing 
left to inference, and the rule res ipsa loquitur has no application. 
It should only be invoked where the proof of negligence is furnished 
by the occurrence itself. The mere fact that the defendant drove the 
car off the concrete did not require a finding of negligence, as such 
action may have been amply justified by the surrounding circum- 
stances, and the trial court properly allowed the jury to pass upon 
that question. It should be noted that in this opinion by the Court, 
no reference is made to the fact that the plaintiff contended ap- 
parently, that under the maxim of res ipsa loquitur, a presumption 
of negligence arises. It has been definitely held in this State that 
even in such cases where the maxim of res ipsa loquitur applies, a 
the 
the 


set of facts, simply presents a jury question, for in the final analysis 


presumption of negligence does not arise. In such cases where 


maxim is applicable, the result of the application of the maxim t 


under the application of this maxim, it is for the jury to determine 
whether the set of facts as presented are sufficient to raise an 1n- 
ference of negligence in the absence of any attempt on the part of 
the defendant to explain away such inference. In the instant case 
the facts were submitted to the jury for the jury to determine whether 


or not any negligence could be found as a fact. 
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CURRENT DECISIONS 
Contracts . . . Conditional Delivery 


Six persons were the real parties in interest of a certain parcel of real 
estate which had been purchased for the purpose of erecting a Hotel but 
which had been taken in the name of a “straw man”. A corporation was 
organized by the six known as the Virginia Hotel Company for the pur- 
pose of accomplishing the undertaking. Arrangements were made to se- 
cure 2 mortgage loan upon the property, the legal title of which was in 
the name of the “straw man”. The “straw man” executed the usual bond 
and mortgage, but as a condition precedent to the granting of the loan the 
mortgagee demanded that a collateral bond should be signed by the six 
real parties in interest. These parties accepted this condition and agreed 
to sign the bond. Five of the six parties signed the bond with a distinct 
understanding that it was not to be delivered to the mortgagee unless 
all six likewise signed it. One of the six was entrusted with the delivery 
of the bond upon this condition. This obligor to whom it was delivered, 
in turn delivered the bond to the mortgage without the signature of the 
sixth obligor. The mortgagee accepted the bond in this form. The 
Vice Chancellor below held that the bond was a valid and binding obliga- 
tion as to the ubligors who had signed it. On appeal to Court of Errors 
and Appeals, held reversed. The Real Estate—Land Title & Trust Co. v. 
Stout, 117 N. J. Eq. 37. The relationship among the real parties in in- 
terest was not that of a copartnership. They did not intend among them- 
slves to conduct a business as co-owners for profit, since they contem- 
plated a conveyance of the property to a corporation for the purpose of 
avoiding personal responsibility. The obligor who delivered the bond to 
the mortgagee was a special agent of the obligors who had signed. Any- 
one dealing with a special agent is bound by the instructions which the 
special agent may have received from his principal and any person deal- 
ing with such special agent takes the risk of this want of power. The 
special agent in this case was limited in his authority to deliver the bond 
upon the condition that all parties in interest should first sign the same. 


} It became the duty of the mortgagee upon receiving the bond from the 


special agent to make inquiry concerning the signatures thereon. Held, 
that since the condition preceding the right to deliver had not been ful- 
filled, that no valid delivery was made and that the bond is not a valid and 


binding obligation. 


Divorce ... Election of Remedies 


The petitioner, after a full two years of desertion by her husband 
tad accrued, brought an action in the State of New York against her 
husband and obtained a decree of divorce a mensa et thoro, of judicial 
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separation. Unknown to the petitioner, the defendant, her husband, was 
at that time a resident of the State of New Jersey and not still resident 
of New York as she believed. Subsequently, petitioner filed a petition 
in New Jersey for an absolute divorce based upon the aforesaid desertion 
and the continuance thereof. The master below dismissed the petition. 
On appeal to the Court of Errors and Appeals, held reversed. Tremarco 
v. Tremarco, 117 N. J. Eq. 50. When the New York action was begun, 
the full two years had expired and the wife had a remedy in this State 
for an absolute divorce, but of this remedy she was ignorant because she 
believed her husband was still a resident in New York. The action in New 
York did not constitute an election of remedies inasmuch as the two ac- 
tions are not inconsistent one with the other, since in New York State 
no decree of absolute divorce could be obtained upon the ground of the 
desertion. When the two year period of desertion has once elapsed the 
desertion becomes permanently established the benefit given by the statute 
to the spouse offended against becomes vested and said spouse cannot there- 
after be deprived of that benefit except by the spouse’s own act. The 
decree in New York did not deprive the wife of her right to an absolute 


divorce in New Jersey. 


Words and Phrases . . . Meaning of the Word “Adult” 


Plaintiffs recovered a judgment against the assured for injuries 
caused the plaintiffs by the negligent operation of an automobile belonging 
to the assured and operated by his son who was about 18 years of age. 
Plaintiffs thereafter instituted suit against the insurance company upon 
the policy it had issued to the assured. This policy contained a provision 
that it insured the named assured against liability, provided the automo 
bile was being operated by the assured or through an adult member of hi 
household. A judgment was entered in favor of the insurance company 
below. On appeal to Court of Errors and Appeals, held affirmed. Lu 
v. The United States Fidelity and Guaranty Co., 113 N. J. L. 491. 
son driving the automobile was admittedly 18 years of age. At c 


| 
iT) 


law an adult was a person who had reached the age of 21 years. 


struing contracts, words are given their usual and generally accepted mean- 


ing and an adult is commonly understood to be one who has reached 4 
or her legal majority. Our statutes concerning infants, guardians, ado} 
tions and the like, refer to persons under the age of 21 years as 


7 


Conversely it follows that persons of 21 yeras or more are adults. 
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LEGAL PHASES OF NATIONAL INDUSTRIAL 
RECOVERY ACT 
[The National Industrial Recovery Act, affecting as it does nearly all classes 
of business activity, presents a subject with which every well informed lawyer should 
be familiar. It is our intention to publish from time to time in these columns refer- 


ences to important current decisions relating to the Recovery Act. This is a feature 
which should be of great value to all members of the profession.—EpitTor}. 


The sweeping ratification of New Deal leglislation by the elec- 
torate at the last election indicates that the administration and interpre- 
tation of the National Codes is becoming more and more important 
and that a fair working knowledge of the general situation regard- 
ing the interpretation of these Codes must become a part of the equip- 
ment of every lawyer engaged in active practice. No matter what 
form opposition may take to the party in power, the general opinion 
appears to be that the Codes are here to stay and that, while there 
may be modifications, changes and limitations placed upon them, the 
general principles for which they stand are rapidly becoming an 
integral part of American business life. 

Much of the controversy over the Codes of Fair Competition will 
relate to Section 7(a) of the National Industrial Recovery Act re- 
garding the rights of employees to organize and bargain collectively 
through representatives of their own choosing. In an effort to pre- 
vent a breakdown of the relationships between capital labor be- 
cause of such disputes, the President signed an executive order creat- 
ing the National Labor Relations Board. In promulgating this order, 
the President issued a statement as follows: 


“The Executive Order that I have just issued carries out the 
mandate of Congress, as expressed in Public Resolution No. 44, 73d 
Congress, approved June 19, 1934. It establishes upon a firm statutory 
basis the additional machinery by which the United States govern- 
ment will deal with labor relations, and particularly with difficulties 
arising in connection with collective bargaining, labor elections and 
labor representation. 

For many weeks, but particularly during the last ten days, of- 
ficials of the Department of Labor, the National Recovery Adminis- 
tration and the National Labor Board have been in conference with 
me and with each other on this subject. It has been our common 
objective to find an agency or agencies suitable for the disposition 
of these difficult problems, and after making such selection to make 
clear to the public how this machinery works and how it can be 
utilized in the interest and maintaining orderly industrial relations 
and justice as between employers, employees and the general public, 
and enforcing the statutes and other provisions of law that relate to 
collective bargaining and similar labor relations. 

The Executive Order creates in connection with the Department 
of Labor, but not subject to the judicial supervision of the Secretary 
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of Labor, a National Labor Relations Board composed of three im- 
partial persons, each of whom will receive a salary of $10,000 a year. 
This Board is given the power to make investigations, to hold labor 
elections, to hear cases of discharge of employees and to act as volun- 
tary arbitrator. In addition, the Board is authorized to recommend 
to the President that in such cases as they deem it desirable, exist- 
ing labor boards such as the industrial boards already created in the 
cotton textile industry or the petroleum industry, and such as the 
various Regional Labor Boards, should be reestablished under the 
authority of the Joint Resolution just passed by Congress and ap- 
proved by me on June 19, 1934; and also to recommend that addi- 
tional boards of a similar character should be newly created. When- 
ever any regional, industrial or special board is established or created 
under the authority of the Joint Resolution it will report for ad- 
ministrative purposes to the National Labor Relations Board, but the 
decisions of the regional, industrial or special boards will be subject 
to review by the National Board only where it is clear that such 
review will serve the public interest. Furthermore, the Board can 
utilize and refer cases to suitable State or local tribunal. 

The existing National Labor Board (Sec. 6301) is by this Execu- 
tive Order abolished effective July 9, 1934, but the new National 
Labor Relations Board will have the benefit of the expert personnel 
of the old board and of such of the subordinate regional labor boards 
as it may deem necessary. The new board will have the advantages 
of the experience of the old board. And I cannot let this opportunity 
pass without expressing publicly to the Chairman and members of 
the old board my personal appreciation as well as the appreciation 
of the country of their unselfish and effective services during the 
difficult days of this last year. 

One of the most important features of the new arrangement is 
that the National Labor Relations Board and all subordinate boards 
will make regular reports through the Secretary of Labor to the 
President. The Secretary will not have any power to affect the pro- 
ceedings, findings, orders, regulations or recommendations of these 
boards, but will serve as the conduit through which information 
reaches the President. In this way it will be possible to have a close 
acquaintance with the work of the Board. Moreover, reports furnished 
regularly in this manner will be invaluable in the event that any per- 
manent legislation is later contemplated and in developing a sys- 
tematic knowledge of the general character of the labor relations 
problems in the United States of America, which must be justly and 
expeditiously handled. Duplication of work between the Department 
of Labor and these boards will be avoided and economy of force will 
be effected. 

The very presence of this Board and any Boards it may authorize 
will have undoubtedly a salutary effect in making it possible for 
individual conciliators to arrive at settlements of local grievances 
promptly. Indeed it is my hope that so far as possible adjustment 
in labor relations and the correction of labor abuses can be effectively 
made at the source of the dispute without bringing the parties before 
national authorities located in Washington. To accomplish this pur- 
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pose and to eliminate other forms of confusion, it is provided that 
persons and agencies in the Executive branch of the government 
shall not disturb the exclusive jurisdiction of the National Labor Re- 
lations Board and such other industrial, regional or special boards as 
[ may, in accordance with the recommendations of the National 
Board, designate or establish; and that all persons or agencies in the 
executive branch of the government shall respect the findings and 
orders of such boards. This rule is of universal application and in- 
cludes within its scope all permanent and emergency governmental 
agencies. 

This Executive Order, I believe, marks a great step forward in 
administrative efficiency and, more important, in governmental policy 
in labor matters. It meets the universal demand not only of employ- 
ers and employees, but of the public, that the machinery for adjust- 
ing labor relations should be clarified so that every person may know 
where to turn for the adjustment of grievances.” 


Some recent decisions affecting Code operation follow: 


Preliminary Injunction issue to restrain Code violation. Auction sale of 
jewelry in violation of Code forbidden. 

In the case of Harry Gross v. Jamaica Auction Galleries, Inc., the 
Second Department of the Appellate Division of the State of New 
York granted a preliminary injunction to restrain Code violation 
pending final hearing upon the issues. (See Prentice-Hall Federal 
Trade and Industry Service, Sec. 8298). 


Intrastate sales. Clause in Petroleum Code against giving premiums not 
applicable to intrastate business. 


In the case of U. S. v. Herman L. Mills, the United States Dis- 
trict Court for the District of Maryland held that a retail vendor of 
gasoline was engaged in intrastate commerce and therefore was not gov- 
erned by the provisions of the Petroleum Code regulating interstate com- 
merce and approved under authority of the National Recovery Act. The 


Court said: 


The question presented is, of course, of very great constitutional and 
economic importance. Its solution necessarily depends upon the extent 
of the power of Congress under the Commerce Clause in the Constitu- 
tion as interpreted by the Supreme Court. Counsel draw different con- 
clusions as to the effect of the important cases. From a study of these 
decisions I reach the conclusion that the defendant’s activities are be- 
yond the reach of the congressional power under the interstate commerce 
clause. I will give the reasons for this conclusion as briefly as permitted 
by the importance of the subject matter and the number of relevant de- 
cisions of the Supreme Court. 

The question presented is one of our fundamental laws. The fed- 
eral government has, of course, only delegated powers. Unless power 
is granted by the Constitution to the federal government it is retained by 
the states. It is well known to students of our constitutional history that 
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the state were reluctant to surrender their individual sovereign powers. 
Probably the most impelling considerations arising from the contemporary 
conditions were the need for a greater taxing power and the need for 
regulated commerce among the states particularly in the sense of protect- 
ing individual states from obstructing or impeding interstate commerce. 
But the grant by the states to Congress of the power to regulate com- 
merce did not include all commerce but only that with foreign nations 
the Indians tribes ‘among the several states.” No power granted to Con- 
gress is more important to the welfare of the nation than that to regu- 
late commerce among the several states. The country could not have 
obtained its economic prosperity without this delegated power. Within 
the scope of the grant, the power of Congress is unlimited. Under it 
we have, as familiar instances of its exercise, the Interstate Commerce 
Act, the Sherman Anti-Trust Act, the Federal Trade Commission, the 
Pure Food and Drug Law, and the Nationtl Recovery Act, as well as 
even more recent legislation. The comprehensive scope of the power 
within its proper orbit has been recently summarized by the Chief Justice 
in Texas and N. QO. R. Co. v. Railway Clerks, 281 U. S. 549, 570, in 
these words: 

‘The power to regulate commerce is the power to enact, ‘all appro- 
priate legislation’ for its ‘protection and advancement’ (The Daniel Ball, 
10 Wall. 557, 564); to adopt measures ‘to promote its growth and in- 
sure its safety’ (County of Mobile v. Kimball, 102 U. S. 691, 697) ; to 
‘foster, protect control and restrain’ (Second Employers’ Liability Cases, 
203, U. 5. t, 47). 

Equally is it well settled that, outside of the boundaries of the power 
given, the people of the states, and the states themselves, by permissible 
constitutional legislation, are at liberty to regulate their internal commerce 
and affairs free of the dominion of Congress. Gibbons v. Ogden, g Wheat. 
1, 195; Hill v. Wallace, 259 U. S. 44, 68; Minnesota Rate Cases, 230 U. 
S. 352, 410; Packer Corporation v. Utah, 285 U. S. 105, 111; Utah Power 
& Light Co. v. Pfost, 286 U. S. 165; Superior Oil Co. v. Mississippi, 280 
U. S. 391: Hammer v. Dagenhart, 274 U. S. 251, 272; Oliver Iron Co. 
v. Lord, 262 U. S. 172; Kidd v. Pearson, 128 U. S. 1; East Ohio Gas 
Co. v. Tax Commission, 283 U. S. 465. But, as by Article VI ‘This 
Constitution and the laws of the United States which shall be made in 
Pursuance thereof; * * * shall be the supreme Law of the Land,’ the 
Supreme Court has by construction held that the power of Congress to 
regulate commerce among the states necessarily includes the power to 
prohibit either state legislation or particular activities within the boun- 
daries of the state which obstruct interstate commerce (as, for instance, 
conspiracies to restrain interstate commerce forbidden by the Sherman 
Act.; but again, in view of the dual nature of our Government and the 
reserved rights of the states, it has time and again been definitely pointed 
out by the Supreme Court that this nécessary extension of federal power 
beyond the literal wording of the Constitution, cannot be expanded to the 
extent of regulations which only remotely or indirectly affect interstat 
commerce; and the regulatory power of Congress with respect to trans- 
actions internal to the state may extend only to such activities as directl) 
nd substantially burden, obstruct or impede the free flow of interstate 

merce. The particular subject (that is the line of demarcation be- 
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tween federal and state power under the commerce clause) was elaborately 
considered in the Minnesota Rate Cases, 230 U. S. 352, where at page 410, 
the present Chief Justice, speaking for the Court, said: 

‘Again, it is manifest that when the legislation of the state is 
limited to internal commerce to such degree that it does not include 
even incidentally the subjects of interstate commerce, it is not ren- 
dered invalid because it may affect the latter commerce indirectly. 
In the intimacy of commercial relations, much that is done in the 
superintendence of local matters may have an indircet bearing upon 
interstate commerce. The development of local resources and the 
extension of local facilities may have a very important effect upon 
communities less favored and to an appreciable degree alter the course 
of trade. The freedom of local trade may stimulate interstate com- 
merce, while restrictive measures within the police power of the state 
enacted exclusively with respect to internal business, as distinguished 
from interstate traffic, may in their reflex or indirect influence dimin- 
ish the latter and reduce the volume of articles transported into or 
out of the state. It was an objection of this sort that was urged and 
overruled in Kidd v. Pearson, 128 U. S. 1, to the law of lowa pro- 
hibiting the manufacture and sale of liquor within the state, save 
for limited purposes.’ 

See also Stafford v. Wallace, 258 U. S. 495, 521; United Mine 
Workers v. Coronado, 259 U. S. 344, 408, 413; Hammer v. Dagenhart, 
274 U. S. 251; Anderson v. Ship Owners Ass’n., 272 U. S. 359, 364; 
United Leather Workers v. Herkert, 265 U. S. 457, 467; Industrial 
Workers v. United States, 268 U. S. 64, 77, 80, 82, 83.” 

(See Prentice-Hall Federal Trade and Industry Service, Sec. 
8317). 








ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In the matter of protection at New Milford Avenue grade crossing 
on the West Shore Railroad, New York Central Railroad Company 
lessee, in the Borough of Dumont, Bergen County, New Jersey: 


(Board of Public Utility Commissioners, October 23, 1934) 


John A. Hartpence and James R. Laird, Jr., for the New York 
Central Railroad Company and the West Shore Railroad Company. 

Albert J. Wuytack for the Borough of Dumont. 

As a result of an inspection of the physical conditions at New 
Milford Avenue grade crossing, tracks of the West Shore Railroad, in 
the Borough of Dumont, Bergen County, and of the investigation 
concerning an accident at that crossing on June 20th, 1934, the Chief 
Inspector of the Railroad Division concluded that the flashing light 
signals and crossing signs were inadequate and recommended that 
gates be installed to provide additional protection. The Railroad 
Company declined to comply with the recommendation and the mat- 
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ter was, therefore, subject of hearings on September 12th and 19th, 
1934. 

At the present time five tracks cross the highway, three main, 
one siding track to storage yard and a delivery track. The latter is 
located on the easterly side of the crossing. All of these tracks cross 
New Milford Avenue on a tangent, running approximately north and 
south. 

New Milford Avenue is an improved highway with considerable 
travel thereover. On the southwesterly corner of the crossing is 
the property of the Dumont High School, adjoining the southerly line 
of New Milford Avenue and the westerly right-of-way line of the 
railroad. The crossing is used by a.large number of High School 
pupils. Dumont station is approximately 1,300 feet south of New 
Milford Avenue and is the last station in the four-track zone. North 
of the crossing is a storage yard for coaches of trains terminating at 
Dumont. Trains from the storage yard pass over crossovers in the 
main tracks located north and south of the crossing to reach the east- 
bound tracks. The crossovers and signals in the vicinity are con- 
trolled from a tower on the westerly side of the right-of-way ap- 


proximately 40 feet north of New Milford Avenue. The crossing is 
protected by flashing lights located in the center of the highway at 
the east and west approaches, also grade crossing and approach signs. Views 


at approaches to the crossing, as testified by the Board’s Inspector, 
are: westerly side 25 feet from nearest rail to south 1,200 feet, to north 
150 feet. Between 25 feet and 100 feet the view to north decreases 
to 75 feet, trees and signal tower limiting the view. Easterly side, 25 
feet from nearest rail to south 1,000 feet, to north 900 feet; at 100 
feet, to south 700 feet, to north 25 feet. The latter view is limited by 
a building close to northerly line of the highway. Trains of the New 
York, Ontario and Western Railroad operate on the railroad as well 
as trains of the West Shore Railroad. Express trains of both rail- 
roads not stopping at the station pass over the crossing at high speed, 
and local trains to Dumont, the coaches of which are stored north 
of the highway, and trains for points north of Dumont stopping at 
the station, pass over the crossi: s at comparatively slow speed. 

The existing flash light signals were installed at the crossing 
upon completion of the construction of an additional main line track 
across the highway in 1927. In view of the physical condition at that 
time the flashing lights were considered reasonable protection for the 
crossing. Since said time conditions having materially changed in 
the improvement of the highway, increased volume of traffic, train 
movement to storage tracks and the abnormal operation of the flash- 
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ing lights, additional protection appearing necessary recommenda- 
tion was made for the installation of gates. 

The authority of the Board relative to protection at grade cross- 
ings is contained in Chapter 195, Laws of 1911. 


“Whenever it appears to the Board that a public highway and a 
railroad cross one another * * and that conditions at such grade cross- 
ing make it necessary for the protection of the traveling public * * 
the Board may order and direct such railroad company * * to install 
such protecitve device or devices * * at such crossings at in the dis- 
cretion of the Board shall be necessary.” 

Upon consideration of all of the evidence the Board finds and 
determines that the existing precautionary signals are inadequate and 
that the crossing should be protected by gates to be operated for all 
train movements thereover. 

An Order will accordingly issue. 





In the matter of the application of the Pennsylvania-Reading Sea- 
shore Lines for approval of the substitution of motor bus service for 
passenger train service between 51st Street, Ocean City, and Sea Isle City 
Cape May County. 

(Board of Public Utility Commissioners, November 1, 1934) 


H. Merle Mulloy for the Petitioner. 

David E. Babcock for Public Service Coordinated Transport. 

Earl M. Waddington, W. D. Haffert and George Soeder for Sea Isle 
City. 


The application of the Pennsylvania-Reading Seashore Lines is for 
the approval of the substitution of motor bus for passenger train ser- 
vice between 51st Street, Ocean City, and Sea Isle City. Notice of hear- 
ing in this proceeding at Cape May Court House October 8th, was posted 
at the respective railroad stations between Strathmore and Sea Isle City, 
and notice was also sent by the Secretary of the Board to the clerk of 


Ocean City and Sea Isle City. 

From Winslow Junction on the main line between Camden, Phila- 
delphia and Atlantic City, the railroad runs in a southeasterly direction to 
Tuckahoe, easterly to the southerly line of Ocean City, thence northerly 
to the north end of Ocean City. At 51st Street, in the southerly portion 
of Ocean City, the track of the railroad extends south to Sea Isle City. 
The latter point is located 6.3 miles south of Ocean City. 

It is contended by petitioner that the volume of traffic to and from 
points south of 51st Street to Sea Isle City can be adequately and con- 
veniently transported by bus with transfer from train to bus at 51st 
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Street, Ocean City, and that such plan would permit a saving in the cost 
of operation. Statements were submitted by the Company of the pro- 
posed bus and train schedules including the Summer season of 1935, 
travel oa trains between 51st Street and Sea Isle City on week days, Sun- 
days and Holidays from October 1933 to September 1934, also the cost 
ot operation of trains and buses. The schedule submitted proposes the 
operation of two eastbound and three westbound through trains between 
Philadelphia, Camden and Sea Isle City on Sundays. Transportation by 
connecting bus trom 51st Street, Ocean City and Sea Isle City is pro- 
posed tor all other trains. The through eastbound and westbound trains 
to be operated on Sundays are the principal trains carrying the largest 
number ot passengers. The heaviest loading on Sundays was 418 pas- 
sengers, July 22nd, 1934, train No. 573, and 193 train No. 58. ‘These 
trains will be continued as through trains to Sea Isle City in the schedule 
of 1935. The heaviest week day loading was I8I passengers on train 
No. 503 Saturday July 21st. It was testified by a representative of the 
Company that a sufficient number of buses will be assigned to the proposed 
service to conveniently and adequately accommodate the maximum num- 


ber of passengers. As a bus terminal is maintained at Ocean City ar- 
rangements can be conveniently and expeditiously made to furnish the 
maximum number of buses required. Information as to train loading 
‘an be furnished in advance of train arrival at 51st Street, indicating the 
number of buses required for the travel to Sea Isle City. 

Che Mayor of Sea Isle City testified that he was opposed to the proposed 
‘limination of train service to Sea Isle City stating, however, that 
he recognized adequate bus service would in all probability serve the 
transportation needs of the community during the week days except 


Saturdays, Sundays and Holidays, and emphasized the necessity of 


train service during the Summer months on Saturdays, Sundays and 


Holidays for the convenience of the heavy traffic on these days. In 
order to determine if the buses would satisfactorily and adequatel\ 
meet the reasonable requirements of travel the Mayor suggested a 

al of the bus operation for a period approximating eight months to 
une 15th, 1935, the time of the commencement of the Summer traffic, 


ard 1s of the opinion that the schedule of the service as 
prot for week days and Sundays should be permitted to become 
effective as proposed. If the bus operation does not appear sufficiently 

lequ and convenient the service will then be further considered 
and determined by the Board as to the necessary reasonable require- 


ments. To obtain full information respecting the operation, the Com- 
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pany will be required to furnish monthly to June Ist, 1935, a state- 
ment of the travel each day between 51st Street, Ocean City and Sea 
Isle City, and subsequent thereto a similar statement weekly to the 
end of the summer schedule of 1935. With this understanding, the 
Board, therefore, will and hereby does approve the train and bus 


schedule as proposed, subject to further consideration upon applica- 
tion of any interested party. 
Dated, November 1, 1934. 





In the Matter of the Application of the Pennsylvania Railroad 
Company for permission to discontinue the agency at Windsor and 
continue same a non-agency station.—The petition of the Railroad 
Company was denied. Mr. W. Holt Apgar appeared for the Petitioner. 

In the matter of the Application of the Pennsylvania Railroad 
Company for permission to discontinue maintaining an agent at 
Lawrence and continue same as a non-agency station.—The applica- 
tion oi the Petitioner was denied. Mr. W. Holt Apgar appeared for 
the petitioner and Messrs. David L. Scheidler, J. N. Scheidler and 
C. O. Smith for Objectors. 

In the matter of the Application of The Central Railroad Com- 
pany of New Jersey for permission to discontinue maintaining an 
agent from February to September, inclusive, at Atsion Station, 
Shamong Township, Burlington County.—The application was grant- 
ed. Mr. H. B. Thomas appeared for the Petitioner. 

In the matter of the Application of the Pennsylvania Railroad 
Company for permission to discontinue maintaining an agent at 
Upton Station, and continue same as a non-agency station.—The ap- 
plication was denied. Mr. A. E. Driscoll appeared for the petitioner. 

In the matter of the Application of the Pennsylvania Railroad 
Company for permission to abandon the non-agency station at 
Ernston, Middlesex County, New Jersey.—The application was ap- 
proved. Mr. W. H. Holt Apgar appeared for the petitioner. 

In the matter of the Application of the Pennsylvania Railroad 
Company for permission to discontinue maintaining an agent at 
Fieldsboro and continue same as non-agency station.—The applica- 
tion was denied. Mr. Joseph J. Summerill appeared for the petitioner 
and Messrs. Duncan McKenzie, Henry Klenk and Yeze Yelencksis, 
for Objectors. 

In the matter of the Application of the Pennsylvania-Reading Sea- 
shore Lines for permission to discontinue maintaining an agent at Yorke- 
town and continue same as a non-agency.—The application was approved 
Mr. H. Merle Mulloy appeared for the petitioner. 

In the matter of the Application of the Pennsylvania-Reading Sea- 
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shore Lines for the abandonment of Sunday train service between Cape 
May Court House and Stone Harbor, Cape May County.—The applica- 
tion was approved. Mr. H. Merle Mulloy appeared for the petitioner. 

In the matter of the application of the Pennsylvania Railroad Com- 
pany for permission to abandon the non-agency station at Runyon, Mid- 
dlesex County, New Jersey.—The application was approved. Mr. W. 
Holt Apgar appeared for the petitioner. 

Certificates were allowed approving the sale of land by the follow- 
ing Companies: 

Warren Railroad Company and its lessee, the Delaware, Lackawan- 
na and Western Railrodd Company—for approval of sale of various par- 
cels of land situated in the Borough of Washington, Warren County, New 
Jersey. 

Pennsylvania Railroad Company, lessee of the United New Jersey 
Railroad and Canal Company for approval of sale of land in the City of 
South Amboy, Middlesex County, New Jersey. 

Certificates were granted the New Jersey Bell Telephone Company 
for approval of an ordinance of the Township of Mine Hill, Morris 
County, New Jersey, granting permission for said company to make use 
of various streets therein set forth. Also for an ordinance of the Town- 
ship of Caldwell, Essex County, New Jersey, granting similar rights to 
said Company. 

In the Matter of the Application of the Pennsylvania Railroad Com- 
pany for an order approving the location of flashing light signals in the 
center of the highway at Cooper Street, Beverly, Burlington County, New 
Jersey.—The application was approved. Mr. Lewis Starr appeared for 
the Company. 

In the Matter of the Application of the Central Avenue Bus Com- 
pany, Inc., for approval of the transfer to it of municipal consent from 
William C. Sexton, to operate one auto bus on the Central Avenue Route, 
in the City of Jersey City, New Jersey.—The application was approved. 

The application of the Jersey Central Power and Light Company for 
approval of the sale of a parcel of land in the Borough of Spring Lake, 
Monmouth County, New Jersey, was approved. 

In the Matter of the Application of Indiana Safeway Lines, Inc., for 
permission to operate buses through the State of New Jersey.—The ap- 
plication was approved upon condition. Messrs. G. W. C. McCarter and 
William Morton Carden appeared for the petitioner. 
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COMMENTARY ON THE REPORT OF THE AMERICAN 
CITIZENSHIP COMMITTEE OF THE AMERI- 
CAN BAR ASSOCIATION 


By TuHeopore D. Gort.ies, of the New Jersey Bar 


The Report of the standing committee on American Citizenship 
of the American Bar Association dated July 1, 1934, is a warning to 
every lawyer who has the best interests of constitutional govern- 
ment at heart. 

The Report of the Committee is signed by James M. Beck as 
Chairman and that fact alone makes it of importance to the legal pro- 
fession. 

The Committee addressed questionnaires to the various colleges, 
universities and law schools throughout the United States. It sum- 
marized the answers to the questionnaires as follows: 


“Coming to a composite view of all the replies we find amazing 
conceptions of the meaning of the Constitution. The thought is sug- 
gested that it might be well for college presidents and faculties of 
some institutions of higher learning themselves to study the mean- 
ing of the Constitution, whence it came, and what is its philosophy 
and history. There is no general agreement among academic special- 
ists as to the meaning and purpose of social philosophy and social 
sciences subjects and there is no yardstick by which the results of 
the studies or practices of such subjects may be demonstrated to 
college students. The results of this teaching, or lack of teaching in 
our institutions of higher learning with respect to the Constitution 
may be one cause of the present-day confusion of thought, both inside 
and outside of college grounds Too much has been left to the vagaries 
of many college teachers, who are lacking in practical experience in 
the affairs of life, and who have scant sympathy with our form of 
government. The parents then wonder why their children come out 
of college with little sympathy for our form of government.” 


The situation found to exist, by the Committee is one which the 
writer has been cognizant of for the last five years. As a United 
States Army Reserve Officer, he has had the yearly detail of Citizen- 
ship Instructor, either at Plattsburg or Madison Barracks. In both 
these camps are the trainees of the Citzens Military Training Camps; 
which are open to young men of 17 to 24 years of age. There is a 
four year course of study, known as the basic, red, white and blue. 
The basic and red trainees average about 18 and 19 years of age and 
are required to take Citizenship Instruction. Such instruction was 
formerly outlined in the Training Manual 2000-25 which, for the last 


two years, has been withdrawn from circulation and use. 
The writer has outlined for instruction, at these camps, a series 
of 14 lectures on the Evolution and Development of the Constitution, 
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with comments on its interpretation and construction. The Constitu- 
tion is taken from its Preamble to its last Amendment and each sec- 
tion is analyzed showing its origin and evolution and the judicial con- 
struction thereon, both past and present. 

Such a course of necessity finds its roots in Ancient Roman and 
Greek conceptions, the theories of the Middle Ages, and the con- 
stitutional doctrines of the English and British peoples. The colonial 
development is briefly sketched and the Articles of Confederation are 
contrasted with the present Constitution. 

The last lectures point the difference between our Constitutional 
theory of government and the Parliamentary systems, the dictatorships 
and the Russian Soviet system. The lack of basic constitutional knowl- 
edge on the part of the trainees has been a matter of comment by the 
writer in his reports to the Second Corps Area. 

It is a matter of grave concern that our young men are not well 
grounded in the United States Constitution. The American Bar Associ- 
ation in its Report refers to its efforts as spade work and it leaves the seed 
to be sown by others. It is the writer’s belief that every State Bar As- 
sociation should study the Report carefully and should instruct its Amer- 
ican Citizenship Committee to take means to remedy the situation therein 
disclosed. 

The American Legion, The Veterans of Foreign Wars, The Sons of 
the American Revolution and, particularly the Daughters of the American 
Revolution, have long since blazed the trail that our various Bar Asso- 
ciations have not even attempted to follow. 

Several of the Fraternal organizations, such as the Patriotic Order 
Sons of America, Knights of Pythias, and the Elks have well conceived 


programs which their membership is attempting to carry into effect. Sev- 


eral of them have recently approved of the Ephebic Oath,* 


“We will never bring disgrace to our city by any act of dishonesty or 
cowardice, nor ever desert our suffering comrades in the ranks; we will 
fight for the ideals and sacred things of the city, both alone and with 
many; we will revere and obey the city’s laws and do our best to incite 
a like respect and reverence in those about us who are prone to annul 
them and set them at naught; we will strive unceasingly to quicken the 
public’s sense of civic duty; and thus in all these ways, we will strive to 
transmit this city not only not less but greater, better and more beauti- 
ful than it was transmitted to us.” 


*This was the oath taken by the young men of Athens when they became of age 
to assume the full responsibilities of citizenship. It has been adopted by the College 
of the City of New York and all graduates now take such an oath. It is a splendid 
oath for every citizen and we should try and secure its adoption by the schools in our 
State. 
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and have urged its adoption by the graduation classes in the Grammar and 
High Schools. 

The State of New York has recently provided that pupils in public 
and private schools in the State must receive instruction in patriotism, 
citizenship and the provisions of the United States Constitution as a con- 
dition precedent to graduation. The State Board of Regents announced 
such conditions on October 24th further stating that courses in these sub- 
jects will be compulsory after the eighth term. 

The dispatch from which the writer is quoting states that ““The action 
of the Regents was taken in accordance with both a joint Resolution 
passed by the Legislature at its special session last August and a report 
drawn up by the Committee on American Citizenship by the American 
Bar Association. Both these documents emphasize the importance of 
giving instructions in the principles of the American government.” 

The joint resolution of the Legislature requested the Board of Reg- 
ents “To take such action as may be appropriate to impress the educa- 
tional institutions of this State subject to their jurisdiction with a higher 
appreciation of their usefulness as instrumentalities of the State and to 
require such institutions to inculcate in our students a more full, com- 
plete and fundamevtal understanding of our Federal Constitution, polit- 
ical history and philosophy, the merit of our form of government and the 
guarantees of liberty embraced thereuder so that our people will be in- 
spired to forever protect, maintain and defend it.” 

The Board of Regents further “pledged itself to carry out to the ut- 
most of its power the provisions of the education law requiring all pupils 
of 8 years of age attending public and private schools to receive instruc- 
tion in patriotism and citizenship and requiring instruction in the his- 
tory and meaning of the Constitution of the United States and also pledged 
its continued efforts in carrying out the department’s requirements that 
all pupils in the eighth or higher grades shall attend instruction in the 
provisions of the Constitution and in patriotism.” 

“The regents further recommended the report of the American 
Bar Association and the resolution of the Legislature to the attention of 
all institutions of higher education within the State, holding ‘that the 
principles of our form of government should be understood by all cit- 
izens, but that a thorough study of the advantages of this form of govern- 
ment should particularly be made by more mature students.’ ” 

The prompt action of the Legislature of New York is particularly 
commendable and it is the writer’s opinion that the State Bar Associa- 
tion Committee on Legislation should take similar action in this State. 

Should it decide upon such legislation addressed to either changes or 


supplements to our public school policy and practice, it can count upon the 
support of the various patriotic and veteran groups herein mentioned. 
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The National Security League several years ago promoted a cam- 
paign for the teaching of the United States Constitution in the public 
schools and carried it to a successful conclusion in over 40 states. 

There is no challenge to our best endeavors in the report of the 
American Citizenship Committee of the American Bar Association, and 
there is no valid or sufficient reason why the challenge should not be ac- 
cepted. The opportunity is apparent, the inclination to accept such re- 
sponsibility much be fostered by our New Jersey State Bar Association. 
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SOME STATE NOTES 


CAMDEN County Bar Ass’N 
BULLETINS 


NOVEMBER MEETING 


The next regular meeting of 
the Association is hereby called 
for Friday, November 16th, at 
t o’clock P. M. in Room 416 New 
County Building; preceded by a 
managers’ Meeting in the Library 
at 3:30. 

At this meeting, members in- 
terested in Judge Jayne’s recent 
decision regarding the Physician’s 
Lien Act should see that this as- 
sociation is represented when the 
physician’s fee schedule is pre- 
sented to the county judge on the 
29th inst. for approval. 


OctroBER MEETING 


A straw of some magnitude to 
show which way the economic 
winds are blowing was the in- 
come from dues shown in the last 
Treasurer’s report. The managers 
proceeded to order new text 
books needed for some time, and 
it looks as if the Association will 
shortly be out of debt for the first 
time in several years. The list of 
new members taken in at the last 
meeting is likewise encouraging. 

Active members: Thaddeus A. 
Morz, Henry B. Coles, Jr., Thom- 


as G. Coulter, Allen S. Dolgin, 
Frank J. Dworn, A. David Ep- 
stein, Wm. J. Freeman, Alexander 
Feinberg, Jules M. Kahaner, Har- 
ry Levinsky, Joseph T. Sherman, 
Grace H. Smith, Joseph Tenen- 
baum, Bella R. Winigrad, Phineas 
Wittenberg. 

Associate member: Charles B. 
Coolidge. 

Non-resident member: Hon. V. 
C. Palmer. 

Student member: John W. 
Donges. 

The following standing com- 
mittees were appointed: 


ADMISSIONS 


cuarles A. Cohen, Chairman 
Charles J. Degnan 
A. Millard Taylor 
J. Frank Crawford 
Howard R. Yocum 


ETHICS 


Floyd H. Bradley, Chairman 
Walter Carson 

Edward T. Curry 

Frank C. Propert 

Sydney T. Smith, Secretary 


UNAUTHORIZED PRACTICE 


George H. Jacobs, Chairman 
\lbert E. Scheflen 

Clifford A. Baldwin 

John A. Penn 


C. Richard Allen 
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LEGISLATION 


Albert E. Burling, Chairman 
George D. Rothermel 
Francis J. Smith 

Benjamin F. Friedman 
Benjamin M. Cohen 


JUDICIARY 


Walter S. Keown, Chairman 
Grover C. Richman 

Sidney Kaplan 

Oscar B. Redrow 

Frank A. Mathews, Jr. 


PRACTICE IN LAW CourTs 


Marshall H. Diverty, Chairman 
Wilfred B. Wolcott 

Isadore H. Hermann 

Walter R. Carroll 

Frank T. Lloyd, Jr. 


Eguity PRACTICE 


Louis B. LeDuc, Chairman 
Joseph Beck Tyler 

W Louis Bossle 

Thomas M. Farr 

Harold E. Rogers 


CRIMINAL PRACTICE 


Edwin B. Scovel, Chairman 
EK. George Aaron 

William C. Gotshalk 

Carl Kisselman 

Joseph J. Summerill, Jr. 


CoMMERCIAL LAW 


John A. Riggins, Chairman 
1). Trueman Stackhouse 
Mark F. Casselman 

Meyer L. Sakin 

William Harris 


COORDINATION OF THE BAR 


Ralph W. Wescott, Chairman 
D. Trueman Stackhouse 

J. Claud Simon 

Cecil W. Rotzell 

Meyer L. Sakin 


COMMENT 


% November, 1934. 
William E. Holmwood, Esq., 
Editor, N. J. Law Journal 
Publishing Co., 
207 Market St., Newark, N. J. 
Dear Sir :— 

I read with much interest, your 
editorial regarding difficulty of 
obtaining Home Owners’ Loan 
Corporation mortgages, in the 
October issue of the New Jersey 
Law Journal, and hope you keep 
pounding on this topic, as I have 
had some difficulty getting some 
Home Loans in deserving cases, 
and can sympathize with persons 
mentioned in your editorial. I 
wrote to the Chairman of the 
3oard of the Corporation, in 
Washington, without much re- 
sult. 

I remain 

Yours very truly, 


RIPLEY WATSON. 





OBITUARIES 
FRANK BERGEN 


Frank Bergen, counsel for Pub- 
lic Service Corp. and president of 
several water companies in North 
Jersey, died from a heart attack 
in his home in Mine Brook road, 
3ernardsville, October 10th. He 
would have been 83 years old De- 
cember 1. 

Mr. Bergen was born in Hills- 
boro Township, Somerset County, 
the son of Peter S. Bergen, a 
merchant of that town and a de- 
scendant of Hans Bergen of Ber- 
gen, Norway, who emigrated to 
New Amsterdam in 1633. Hans 
Sergen’s grandson Evert bought 
and settled on a plantation of 140 
acres at Roycefield, near Somer- 
ville. The late Supreme Court 
Justice James J. Bergen was de- 
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scended from another branch of 
the same family. 

Mr. Bergen received his educa- 
tion in the Somerville Public 
School and entered the office of 
his uncle, Isaiah N Dilts, Somer- 
ville, asa law student. In 1873 he 
was admitted to the bar as at- 
torney and three years later as 
counselor. He established him- 
self as a lawyer in Elizabeth. 
When, in 1880, the firm of Magie 
& Cross was dissolved because of 
the appointment of William J. 
Magie to the Supreme Court 
bench, Mr. Bergen became a 


member of the new firm of Cross, 
3ergen & Noe. 

In 1903 he was appointed gen- 
eral counsel of Public Service and 
abandoned his offices and practice 
in Elizabeth, but retained his resi- 
dence in that city. He later moved 


to Bernardsville. 

While practicing in Elizabeth 
he was elected city attorney and 
held the office a number of years. 
During his incumbency the city 
became bankrupt through exces- 
sive debt incurred in laying wood- 
en pavements and_ creditors 
sought to compel payment of $4,- 
500,000 worth of bonds with $3,- 
000,000 accrued interest at 7 per 
cent. Mr. Bergen fought them 
and not only carried on the great- 
est legal battle in the city’s his- 
tory, but framed legislation and 
obtained the enactment of laws 
under which the city and the 
property owners were protected 
from threatened confiscation. Af- 
ter he had won this great battle 
he, with Mayor John C. Rankin 
and Controller Albert B. Carlton, 
readjusted the city debt and put 
the city on the road to prosperity. 

His loyalty to Elizabeth was 
further instanced in a suit in 
ejectment against the Central 
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Railroad of New Jersey for pos- 
session of land at the foot of one 
of the city’s streets down to high 
water mark on Staten Island 
Sound. This suit, begun by Mr. 
sergen in 1889, shortly before he 
retired from the position of city 
attorney, was continued from 
court to court for twenty-two 
years and was decided finally in 
June, 1910, by the Court of Er- 
rors and Appeals in favor of the 
city. Mr. Bergen directed the 
city’s action for twenty years 
after he had ceased to be city at- 
torney and without charge for his 
services. 

Mr. Bergen never ran for any 
political office, though once he 
was mentioned for Congress. In 
1899 President McKinley offered 
him appointment as judge of 
Puerto Rico, which had but re- 
cently been acquired by the 
United States, but Mr. Bergen 
declined the position. 

In 1906 Governor Stokes of- 
fered him a place on the Supreme 
Court bench to fill the vacancy 
caused by the death of Justice 
Dixon This appointment was 
urged by Chief Justice Gummere 
and by Chancellor Magie, but Mr. 
Bergen would not accept. 

Mr. Bergen was an authority 
on water supply questions. He 
followed all legislation and court 
actions on the subject. He was 
president of the Middlesex Water 
Co. and the  Plainfield-Union 
Water Co., most of the property 
of which was taken over by Eliza- 
beth a few years ago. 

He was married May 24, 1887, 
to Lydia M. Gardiner and had 
three children, two sons and a 
daughter. One of the sons died 
in infancy. 

Francis Bergen, the other son, 
was killed in an automobile acci- 
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dent Saratoga, N. Y., May 11, 
1917, while on his way to the 
Plattsburg Military Training 
Camp. He was 25 years old, a 
graduate of Yale University and 
had just received his degree from 
Harvard Law School. Two years 
later Mr. Bergen presented $20,- 
000 to Yale as a memorial to his 
son. Income from securities of 
that amount is applied to lectures. 
He also made provision for a gold 
medal for contributions to The 
Yale Literary Magazine. 

Mr. Bergen gave $20,000 to 
Rutgers as a memorial to his 
mother in 1923. 

Mr. Bergen had served as pres- 
ident of the Lawyers’ Club of 
Essex County and was chosen 
president of the Bernards Board 
of Trade in Bernardsville in 1916. 

He was elected president of the 
Washington Association of New 
Jersey in June, 1930. He was a 
member of the board of trustees 
of the New Jersey Historical So- 
ciety. 

Survivors of Mr. Bergen are his 
wife and a daughter, Miss Char- 
lotte V. Bergen. 


Lewis A. STARR 

Former Judge Lewis A. Starr, 
69, treasurer of the New Jersey 
Bar Association twenty-five years, 
died November 3rd at his home 
in Woodbury, N. J. 

Mr. Starr was a member of the 
executive committee of the bar 
association. He was Gloucester 
County prosecutor from 1896 to 
1906 and judge of the Gloucester 
County Common Pleas Court 
from 1906 to 1912. 

Early in his career he was asso- 
ciated with Lindley M. Garrison, 
Secretary of War in President 
Wilson’s Cabinet. Mr. Garrison 
formerly practiced here. 


He leaves two daughters, Mrs. 
Joseph J. Summerill, Jr. of Wood- 
bury and Mrs. Charles A. John- 
son of Montclair, and a _ son, 
Lewis Abbott Starr of Woodbury. 


GeEoRGE TOWNLEY PARROT 


George Townley Parrot, 87, 
former surrogate of Union Coun- 
ty and leading member of the 
New Jersey bar, died October 
19th at his home, 1107 Mary 
street, Elizabeth, after an illness 
of several years. 

A life-long Republican, he 
served thirty years as surrogate, 
from 1887 to 1917, and two years 
as assemblyman from Union 
County in 1881 and 1882. Early 
in his career his reputation as an 
authority in probate work result- 
ed in his appointment in 1896 
with Supreme Court Justice 
Swayze and Judge Conover to re- 
vise the Orphans’ Court act and 
other laws governing administra- 
tion of estates. 

Born in New Providence, he 
was the son of the late Abraham 
P. and Sarah Burrows Parrot. He 
was educated at Pingry School, 
Elizabeth; Pennington Seminary 
and Wesleyan College, from 
which he was graduated in 1870. 
He was admitted to the bar in 
1873 and for twenty years prac- 
ticed law in Elizabeth with Judge 
Joseph E. Alward, retiring in 
1893 to devote his full time to 
duties as surrogate. His terms in 
this office established a record of 
continuous service as surrogate in 
this state. 

In 1917 he did not seek re-elec- 
tion, returning to the practice of 
law with his son, Raymond T. 
Parrot, in Elizabeth, under the 
firm name of Parrot & Parrot. 

Active in religious and civic life 
of the community, he was a foun- 
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der of Park Methodist Episcopal of Montclair, Mrs. Grace P. 
Church, serving many years as a Kenney of Summit and Mrs. 
member of the board of trustees Helen P. Van Orden of Short 
and superintendent of its Sunday Hjjls. ] 
school. He also was a founder 
of the Union County Trust Co. 
and a member of its board of di- 
rectors many years. 

Of old Colonial stock, four of 


V 
ih his ancestors were veterans of the Robert I reat | “ 
ay Revolutionary War. He was a 
ia member of Elizabeth Chapter, 

Sons of the American Revolution, Floral Shop 
and the Patriotic Society of Bonavito & Bonavito 
Colonial Wars. He also was a 


member of Washington Lodge, | Floral Designs and Wedding 





Quality Flowers at Reasonable Prices as 


F. & A. M., and of the New Jer- Bouquets our Specialty 

sey Consistory. Ce 
Besides his son, Raymond, of Robert Treat Hotel Newark, N. J. be 
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